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Lane Cove Local Planning Panel 8 November 2022
AGENDA

Notice of Meeting
Dear Panel Members,
Notice is given of the Lane Cove Local Planning Panel Meeting, to be held in the Council Chambers
on Tuesday 8 November 2022 commencing at 4pm. The business to be transacted at the meeting is
included in this business paper.
Yours faithfully

Craig Wrightson
General Manager

Lane Cove Local Planning Panel Meeting Procedures
The Lane Cove Local Planning Panel (LCLPP) meeting is chaired by The Hon David Lloyd QC. The
meetings and other procedures of the Panel will be undertaken in accordance with the Lane Cove
Lane Cove Local Planning Panel Charter and any guidelines issued by the General Manager.
The order of business is listed in the Agenda on the next page. That order will be followed unless
the Panel resolves to modify the order at the meeting. This may occur for example where the
members of the public in attendance are interested in specific items on the agenda.
Members of the public may address the Panel for a maximum of 3 minutes during the public forum
which is held at the beginning of the meeting. All persons wishing to address the Panel must register
prior to the meeting by contacting Council’s Office Manager – Environmental Services on 9911
3611. Speakers must address the Chair and speakers and Panel Members will not enter into
general debate or ask questions during this forum. Where there are a large number of objectors with
a common interest, the Panel may, in its absolute discretion, hear a representative of those persons.
Following the conclusion of the public forum the Panel will convene in closed session to conduct
deliberations and make decisions. The Panel will announce each decision separately after
deliberations on that item have concluded. Furthermore the Panel may close part of a meeting to the
public in order to protect commercial information of a confidential nature.
Minutes of LCLPP meetings are published on Council’s website www.lanecove.nsw.gov.au by 5pm
on the Friday following the meeting. If you have any enquiries or wish to obtain information in
relation to LCLPP, please contact Council’s Office Manager – Environmental Services on 9911
3611.
Please note meetings held in the Council Chambers are Webcast. Webcasting allows the
community to view proceedings from a computer without the need to attend the meeting. The
webcast will include vision and audio of members of the public that speak during the Public Forum.
Please ensure while speaking to the Panel that you are respectful to other people and use
appropriate language. Lane Cove Council accepts no liability for any defamatory or offensive
remarks made during the course of these meetings.
The audio from these meetings is also recorded for the purposes of verifying the accuracy of the
minutes and the recordings are not disclosed to any third party under the Government Information
(Public Access) Act 2009, except as allowed under section 18(1) or section 19(1) of the PPIP Act, or
where Council is compelled to do so by court order, warrant or subpoena or by any other legislation.
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Subject:

Planning Proposal No. 40 - Company-titled Dual Occupancies

Record No:

SU8814 - 62145/22

Division:

Environmental Services Division

Author(s):

Terry Tredrea; Christopher Pelcz

Property:
PP No:
Date Lodged:
Cost of Work:
Owner:
Applicant:
Description of
Proposal
Planning Proposal
documents

Relevant Strategic
Planning documents

Recommendation

LGA-wide
Planning Proposal No. 40
Supported by Council 23 June 2022
n/a
n/a
Lane Cove Council
To permit strata subdivision of certain approved dual occupancy
dwellings that were registered under company title in the R2 zone on or
before Thursday 16th June 2022.
Links to all the documents are provided in Attachments at the end of
this report (AT-1 to AT-5).
A Metropolis of Three Cities – dated March 2018
North District Plan – dated March 2018
Section 9.1 Ministerial Directions
Local Strategic Planning Statement 2020 – dated 30 March 2020
Local Housing Strategy
Local Environmental Plan 2009
That Planning Proposal No. 40 be supported.

PURPOSE OF REPORT
The Lane Cove Local Planning Panel is requested to consider and provide its advice on Planning
Proposal No. 40 (AT-1).
REASON FOR REFERRAL
The Planning Proposal (AT-1) is referred to Council’s Local Planning Panel under Section 9.1 of
the Environmental Planning and Assessment Act 1979. This Section requires referral of any
Planning Proposal to the Local Planning Panel for advice with an assessment report which sets out
recommendations in relation to the Proposal and whether it should be forwarded to the Minister
under Section 3.34.
The Planning Proposal fails to meet any of the following matters for exemption from referral:a) the correction of an obvious error in a local environmental plan;
b) matters that are of a consequential, transitional, machinery or other minor nature; or
c) matters that Council’s General Manager considers will not have any significant adverse impact
on the environment or adjoining land.
Therefore, the Planning Proposal must be referred to the Local Planning Panel for advice prior to
Council making any determination on the matter.
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EXECUTIVE SUMMARY
The purpose of this report is to seek the Panel’s advice on the planning merits of the proposal to
permit strata subdivision of certain approved dual occupancy dwellings that were registered under
company title in the R2 zone on or before Thursday 16th June 2022.
While it has always been permissible to construct dual occupancies in the R2 zone in Lane Cove
LGA on lots with a minimum 750 sqm (attached) and 900 sqm (detached).
The sub division of such though is prohibited refer to Clause 4.1A of Council’s Local Environmental
Plan. The aim has been to maintain a “desired low-density character”, especially in the R2
residential zones by discouraging dual occupancies in smaller lots.
Historically, a small number of landowners have created dual occupancies while entering into
company title ownership. Their purpose has been to provide some degree of discrete ownership of the
two dwellings on the one lot. In the last approximately 25 years, 4 out of 59 approved dual
occupancies were covered by company title under the Corporations Act 2001.
However, according to a letter written to Council by a local resident (see AT-2), following the 2019
Banking Royal Commission, it is alleged that most lenders [banks] will now no longer accept
Company Title or similar as security for finance. Accordingly, the resident sees this as “unfair” on dual
occupancy owners under company title.
Council resolved at its Ordinary meeting 23 June 2022 (AT-3 and AT-4) to prepare a planning
proposal in support of the view that:
“the owner or potential owner of company-title residences [experience great difficulty in
obtaining] finance or equity release from a banking institution or other lender, due to recent
universal changes in lending policy.”
Council has resolved to prepare Planning Proposal No 40 to allow those owners of dual occupancies
under company title in R2 zones to strata subdivide their properties.
Planning Proposal No 40 (AT-1) is also accompanied by:
•
•
•
•

AT-2 – Letter from John Edwards
AT-3 – Council Report 23 June 2022
AT-4 – Council Resolution 23 June 2022
AT-5 – Three LEP model councils.

The Panel is requested to review and consider the proposal in relation to the Strategic Merit Test,
the Site-Specific Merit Test and consistency with Section 3.33 of the Environmental Planning and
Assessment Act and advise Council accordingly.
BACKGROUND
During the 1990s, State Environmental Planning Policy 25 (SEPP25) expressed the State
government’s objective at the time of encouraging dual occupancies as a form of infill
development, to counter ‘urban sprawl’.
As part of the general resistance to dual occupancies among some Sydney councils, on March 10
1995 Lane Cove LEP 1987 was amended (Clause 4(2)) to exclude SEPP 25 from applying to the
LEP.
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Further to this, on May 24 1996 Lane Cove LEP 1987 was amended (Clause 9C(2)) to prohibit
dual occupancy development “under certain circumstances” (to prevent lots any smaller than 750
sqm (attached) or 900 sqm (detached)).
And finally, on December 15 2017 Lane Cove LEP 2009 was amended (Clause 4.1A) to prevent
subdivision that would result in the dwellings that comprise the dual occupancy being located on
separate lots.
Current Planning Controls
•

In the R2 Low Density Residential zone, Dual occupancies (both attached and detached)
are permissible with consent. Dual occupancy is defined as 2 dwellings on one lot of land.

•

However, Clause 4.1 (4A) of the Lane Cove Local Environmental Plan (LEP) states that:
Despite subclause (3), the size of a lot for the purposes of a dual occupancy must
not be less than—
(a) for dual occupancy (attached)—750 square metres, and
(b) for dual occupancy (detached)—900 square metres.

•

Clause 4.1A of the LEP regarding subdivision of dual occupancies, states:
Despite any other provision of this Plan, development consent must not be granted
to the subdivision of land on which a dual occupancy is erected or proposed to be
erected if the subdivision would result in the dwellings that comprise the dual
occupancy being located on separate lots.
This represents a total prohibition of subdivision of dual occupancies, even where they are
permitted to be constructed.

Note that the meaning of “subdivision” of land (under clause 6.2 of the Environmental Planning &
Assessment Act 79) is:
“…the division of land into 2 or more parts that, after the division, would be
obviously adapted for separate occupation, use or disposition.”
PROPOSAL
The Council-led Planning Proposal seeks the following amendments to Lane Cove LEP 2009 (no
maps are involved):Amend the Lane Cove LEP 2009 to:
•

permit the subdivision to a strata plan of land on which a dual occupancy is erected, or
proposed to be erected, on condition that this applies to:•
•
•
•

R2 land only; and
current subdivision of the land (being a subdivision that requires development
consent) is under the Corporations Act 2001; and
the dual occupancy had been erected, or the building work for the erection of the
dual occupancy had commenced, before 16 June 2022; and
the erection was, or is being carried out, under a development consent granted
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•
•
•

before 16 June 2022;
the plans approved by the development consent above show parts of the building
as being intended for separate occupation; and
the subdivision would create lots that substantially correspond with the parts
shown on those plans as being for separate occupation; and
the size of each lot resulting from the subdivision is not to be less than 375 square
metres. This is consistent with Council’s current requirement that attached dual
occupancies must be on a minimum lot size of 750 square metres.

INTENDED OUTCOME
By adopting this Planning Proposal, Council intends to:
1. permit company title or tenants-in-common owners of dual occupancies registered in the
R2 zone of Lane Cove local government area on or before Thursday 16th June 2022 to
subdivide their properties as strata subdivision.
2. The date of 16 June 2022 is when Council published its intention to amend the LEP to
permit strata subdivision of dual occupancies currently owned under company title.
Therefore, the purpose of the date is to prevent, as a result of the legislative change,
owners of other R2 lots deciding to construct dual occupancies under company title as an
intermediary step towards strata title. That is, the new clause should prevent a new practice
of subdividing new dual occupancies under Company title as an interim stage towards
strata title. That is to say, an open-ended permission to strata subdivide a company title
property could result in dual occupancy development applications on lots as small as
750sqm being submitted on such a scale which might threaten the prevailing character of
lower density residential areas.
3. To retrospectively only allow subdivision of buildings that were originally intended for
separate occupation.
The attached Planning Proposal (AT-1) explains this under Section 2 Explanation of provisions.
In conclusion, the intent of the additional local provision is to make it potentially possible for current
and future owners of company-titled dual occupancies to obtain finance or equity release from a
banking institution or other lender, where it is alleged this is currently not possible. All other
planning controls will remain unchanged.
DISCUSSION
This section examines the provisions of the Planning Proposal against the strategic and sitespecific merit tests, as well as consistency against Council’s Local Environment Plan.
When considering a Planning Proposal, the Local Environmental Plan Making Guideline (prepared
by NSW Department of Planning & Environment) addresses the following strategic and sitespecific merit test questions in assessing proposals.
STRATEGIC MERIT TEST
1. Is the planning proposal a result of an endorsed LSPS, strategic study or report?
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The Planning Proposal may be regarded as the result of a report – specifically a Notice of
Motion - Duplex Property Title in Lane Cove R2 Areas (Councillor report to Council meeting
23 June 2022) (AT-3).
2. Is the planning proposal the best means of achieving the objectives or intended
outcomes, or is there a better way?
The Planning Proposal assesses three alternative model clauses. The Planning Proposal
(AT-1) considers alternative model clause, which are contained in AT-5.
3. Will the planning proposal give effect to the objectives and actions of the applicable
regional or district plan or strategy (including any exhibited draft plans or
strategies)?
The Planning Proposal is consistent in part with A Metropolis of Three Cities, and the North
District Plan which seek to increase:
•
•
•

supply of higher density housing; and
more affordable housing; and
more housing choice.

Although the proposal seeks merely to permit existing dual occupancies under company
title to strata subdivide, it does however, by enabling and so encouraging some landowners to unlock the equity in their (company-titled) dual occupancies, permit those retired
landowners in particular to be able to afford to remain in their increasingly expensive homes
in the location of their choice
4. Is the planning proposal consistent with a council LSPS that has been endorsed by
the Planning Secretary or GSC, or another endorsed local strategy or strategic plan?
The Planning Proposal is consistent in part with the Lane Cove Local Housing Strategy
(July 2021) which seeks to increase affordable housing, although it focusses on the R3
and R4 zones. It discourages pursuing other proposals “unless they substantially
achieve priorities related to affordable housing”. This proposal does not substantially
achieve this.
However, the LHS does aim to encourage medium density housing, again focusing on
the R3 zone. It is supportive of proposals “encouraging smaller medium density housing
that is targeted to smaller and downsizing households.” However, “Given the low take
up of dual occupancies in the Lane Cove LGA, development would be contingent on
site specific and market factors being overcome, such as site constraints, potential lot
consolidation and individual land-owner preference.” (p72)
While not directly in support of the current Planning Proposal, the LHS suggests that
dual occupancies are a desirable means of increasing possibly more affordable housing
supply. But only as a source of future housing diversity.
The Planning Proposal is consistent in part with Planning Priority No. 5 of the Lane
Cove Local Strategic Planning Statement, which aims to:
“plan for the growth of housing that creates a diverse range of housing types and
encourages housing that is sustainable, liveable, accessible and affordable” (p25)
A similar response applies to Liveable Lane Cove 2036, which is Council’s Community
Strategic Plan.
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5. Is the planning proposal consistent with any other applicable State and regional
studies or strategies?
Not inconsistent.
6. Is the planning proposal consistent with applicable SEPPs?
Potentially relevant SEPPs are:
•
•

State Environmental Planning Policy (Exempt and Complying Development
Codes) 2008; and
State Environmental Planning Policy (Housing) 2021.

Other SEPPS are not applicable to this particular proposal.
7. Is the planning proposal consistent with applicable Ministerial Directions (section 9.1
Directions)?
The Planning Proposal is not inconsistent with Ministerial Directions (section 9.1
Directions), in particular:
3.1 Residential zones. The proposal is not inconsistent with the objective of
Direction 3.1 “to encourage a variety and choice of housing types to provide
for existing and future housing needs.”
It is not inconsistent insofar as it supports decisions previously made by landowners to build
dual occupancies, thereby providing a variety and choice of housing types
Effectively passes the strategic merit test.
SITE-SPECIFIC MERIT TEST
8. Is there any likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats, will be adversely affected because of the
proposal?
9. Are there any other likely environmental effects of the planning proposal and how
are they proposed to be managed?
10. Has the planning proposal adequately addressed any social and economic effects?
11. Is there adequate public infrastructure for the planning proposal?
The Planning Proposal aims to change the subdivision status of existing housing only.
Therefore it is not of relevance to consider the following:
•
•
•
•

the likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats, will be adversely affected because
of the proposal;
other likely environmental effects of the planning proposal and how they are
proposed to be managed;
any social and economic effects;
the adequacy of public infrastructure for the planning proposal

12. What are the views of state and federal public authorities and government agencies
consulted in order to inform the Gateway determination?
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The views of State and Commonwealth public authorities will be known when formal
consultation has occurred in accordance with the Gateway determination of the Planning
Proposal
Passes the site-specific merit test
ASSESSMENT AGAINST SECTION 3.33 of the EP&A ACT
Not inconsistent with Section 3.33 of the Environmental Planning and Assessment
Act.
Reason
This section of the Act deals with the preparation, explanation and justification of Planning
Proposals – which requires Proposals to state whether they will give effect to both a Local
Strategic Planning Statement and comply with the relevant directions under section 9.1.
Having considered the above, the Planning Proposal is not inconsistent with Section 3.33
(2)(c) of the EP&A Act because the Planning Proposal will “give effect to” Council’s Local
Strategic Planning Statement and is not inconsistent with the relevant Section 9.1
Ministerial Direction (i.e. Direction 3.1).
Sufficiency of information provided.
The basis for the interpretation of the impact of the Banking Royal Commission on lending policies
with respect to properties under company title is the attached letter from an affected resident (AT2).
CONCLUSION
Planning Proposal No. 40 for the most part passes the strategic merit test, passes the site-specific
merit test, and so is not inconsistent with Section 3.33 of the EP&A Act.
On the basis of the information provided, Council supports what is effectively a minor amendment to
the LEP affecting potentially four (4) landowners of dual occupancies under company title in the R2
zone of Lane Cove LGA.

RECOMMENDATION
Pursuant to Section 9.1 of the Environmental Planning and Assessment Act 1979, the Lane Cove
Planning Panel at its meeting of 10 May 2022 is recommended to support Planning Proposal No.
40, because it for the most part passes the strategic merit test, passes the site-specific merit test,
and is not inconsistent with Section 3.33 of the EP&A Act.

Mark Brisby
Executive Manager
Environmental Services Division

Agenda Page 10

Lane Cove Local Planning Panel Meeting 08 November 2022
PLANNING PROPOSAL NO. 40 - COMPANY-TITLED DUAL OCCUPANCIES

ATTACHMENTS:
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Planning Proposal No. 40
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AT-4 View
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Letter in support from resident
Notice of Motion - 23 June 2022 Meeting
Minute - PP40 - 23 June 2022 meeting
Three model clauses
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